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RAILROAD CONTROL IN NEBRASKA. 

THE geographical position of Nebraska, remote from the 
centres of trade, combined with the fact that the princi- 
pal products of the state could not be disposed of within her 
borders but had to be transported quickly and cheaply to mar- 
kets at a distance, gave the railroad question prominence in 
this state almost from the beginning. Since the early seven- 
ties the question has been one for consideration in nearly 
every political convention ; and a protest against railroad mis- 
management or a suggestion as to more effectual control has 
constituted a plank in the platform of practically every party. 
Since the later seventies the legislature, in its biennial sessions, 
has grappled with the problem with unfailing regularity, and 
campaign orators have always found it one of their most valu- 
able sources of political capital. Probably no subject has agi- 
tated the people more than this one, which has been the direct 
cause of party divisions and of the creation of political organi- 
zations on new lines. The recent decision of the supreme 
court on the Nebraska maximum rate law has turned the 
attention of the country to the efforts put forth by this state to 
solve the question of regulation, and a history of these attempts 
contains much that is interesting and profitable. 

When Nebraska was admitted as a state by proclamation of 
President Johnson, March i, 1867, it was almost entirely unde- 
veloped industrially. The population, estimated at 70,000, was 
settled on the rich lands of the Missouri valley and was engaged 
mainly in agriculture. The only railroad in the state was the 
Union Pacific, still operated by the contractors who had built 
it. The President of the United States had accepted formally 
305 miles of the road extending west from Omaha along the 
north bank of the Platte river. But this line was as yet of little 
value to the shippers of the state, for it had neither eastern nor 
western connection. Communication with the East had to be 
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made either by hauling goods overland from the termini of the 
Iowa railroads or by bringing them up the Missouri river by 
boat from St. Joseph. 1 

The industrial future of the state, however, was rich in pos- 
sibilities. The fact that the Union Pacific had chosen the 
natural roadbed that ran through the state made it certain 
that shippers would speedily enjoy the most direct routes to 
market. Scarcely had the territory assumed the responsibili- 
ties of statehood before these hopes were realized. The Union 
Pacific, with the incentive of government backing, was pushed 
forward rapidly to its junction with the Central Pacific at Ogden. 
On May 10, 1869, the last spike was driven, and Omaha and 
Sacramento, 1775 miles apart, were in communication by rail. 
The Chicago and Northwestern and the Chicago, Burlington 
and Quincy reached Council Bluffs, opposite Omaha, in the fall 
of 1867, and the Chicago, Rock Island and Pacific in June, 1869. 
The Illinois Central was running trains into Sioux City, on the 
western border of Iowa, early in 1870. A line connected this 
city with Omaha and extended to the north toward St. Paul. 
Connection had meanwhile been effected on the southeast with 
the trunk lines of Missouri. Thus the three great states of 
the Mississippi valley — Iowa, Illinois and Missouri — had 
been cut in every direction by railroad lines, most of which 
sought a western terminus in Omaha or Council Bluffs and 
focused in the east either at St. Louis or Chicago. It was into 
this great wealth-producing section that the East was pouring 
thousands of her population ; and Nebraska was to secure her 
share of this energy and enthusiasm and thrift. Railroad build- 
ing ceased in Nebraska for three years after the Union Pacific 
had passed beyond the borders of the state, but was renewed 
in 1870 and was pushed in the reckless manner characteristic 
of all the Western states at this time. Messages of governors 
and addresses of public men urged the encouragement of immi- 
gration and advocated the construction of railroads as a means 

1 The Hannibal and St. Joseph Railway had been in operation across the state of 
Missouri since February, 1859. — Million, State Aid to Railways in Missouri, 
p. in. 
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of making their plans effective. Capitalists, in the hope of a 
rich future return, yielded readily to the pressure and built 
lines ahead of settlement. 1 

We naturally look for little in the way of railroad legislation 
during these early years, except acts providing for the incor- 
poration of new lines. The Revised Statutes of 1866, so far as 
they related to railroads, went no further in the direction of 
control than to require the submission to the state auditor of 
annual reports showing the capital stock, the gross receipts, the 
cost of repairs and incidentals, and the net amount of profits 
and dividends. These reports were to be incorporated in 
abstract in the auditor's annual report to the legislature. The 
companies were held to their obligations as common carriers 
but were allowed to fix their own rates for the transportation of 
freight and passengers. Such laws as were enacted during the 
next few years prescribed the liabilities of railroads for passen- 
gers and stock injured or killed, required the fencing of track 
and granted to outside companies the privileges enjoyed by 
Nebraska corporations. But there was little said or done that 
suggested the assumption that railroads were oppressive and 
ought to be restricted. To be sure, bills and joint resolu- 
tions were introduced into the legislature during the seventies, 
but they rarely advanced beyond the committee stage ; and if 
they ran this gauntlet successfully, they were indefinitely post- 
poned in open session. The idea had taken strong hold upon 
the thinking man that railroads had made the West what it 
was ; that an extension of railroad facilities was imperatively 
demanded ; and that no action should be taken which could 

1 Mileage of Nebraska Railroads, according to Poor's Manual 
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operate to jeopard the interests of the roads or prevent a 
steadily increasing enjoyment of their benefits by the people. 

The agitation commonly known as the " Granger Movement " 
played little part in the railroad history of Nebraska during 
the early seventies. Railroad building had begun in this state 
at a later date than in Wisconsin, Iowa and Illinois ; and that 
wave of hostility which swept over these Northwestern states 
during the seventies was not to reach Nebraska until the fol- 
lowing decade. The farmers in Nebraska had an organization 
which was a part of the National Grange. It held its conven- 
tions and passed resolutions which did not differ materially 
from those passed by the Grangers of the states farther east. 
But when these resolutions were not framed purely for political 
effect, they served rather to denounce the oppressions suffered 
in other states than to embody a protest against serious evils 
within Nebraska itself. They may, indeed, have been intended 
as a warning to the corporations against the introduction 
into Nebraska of practices that had proved burdensome else- 
where. However, if there was in the expressions of this party 
any serious protest against local railroad management, it had 
not yet sufficient support to be made effective through legisla- 
tion. 

The new constitution, adopted in 1875, embodied in a gen- 
eral way the results of Nebraska's ten years' experience in 
railroad supervision. It was prescribed that all operating roads 
should have within the state public offices where their books 
should be open for inspection. The legislature was empowered 
to pass laws establishing reasonable maximum rates of charges 
for the transportation of passengers and freight ; was author- 
ized to correct abuses and to prevent discrimination and extor- 
tion in all charges ; and was given the right to enforce such 
laws by adequate penalties, to the extent of forfeiture of prop- 
erty and franchises. The railroads were required to submit 
annual reports to the state auditor. The issuance of fictitious 
stock was forbidden. The grant of the right of eminent domain 
was not to be construed as depriving the state of its sovereign 
rights, and the liability of railroad corporations as common 
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carriers was never to be limited. These general constitutional 
provisions were the only restrictive measures of any descrip- 
tion that were passed during the decade. The corporations 
managed their affairs in their own way and were permitted to 
charge such rates for the transportation of passengers and freight 
as seemed to them reasonable. But this laissez-faire policy 
could hardly be expected to endure. The struggle already 
impending was the natural and inevitable outcome of the intro- 
duction of a new and revolutionizing force in industry. 

An appreciation of the tremendous advantages to be derived 
from an abundance of railroad facilities had led to an enthusi- 
astic demand for their increase. To this demand the railroads 
had yielded, in the hope that by securing a monopoly of the 
territory they might in the future gain a profit on their invest- 
ments. Over-building of railroads was the result. Through 
the influence of increased railroad facilities and the efforts 
of the immigration societies, settlers pushed into the state and 
the population increased rapidly. The development of the re- 
sources of the state began, and with it came the demand for 
cheap transportation to market. A portion of each crop could 
be disposed of in the states to the west, but a large part of the 
surplus had to be sold in eastern markets in competition with 
states more advantageously situated. In answer to the demand 
for lower through rates, the railroads replied that they were 
operating a large portion of their mileage through tracts of 
country sparsely settled and capable of yielding only a light 
tonnage, and that they were forced to demand rates which 
would be unnecessary under more favorable conditions. The 
struggle was not unlike that which had taken place in the 
Northwestern states earlier in the decade. Though the farmers 
of Nebraska had some ground for complaint, in the attempt of 
the railroads to make profits on fictitious capitalization and 
in the discriminating practices more or less prevalent, little 
can be said in defense of the intemperance and bigotry which 
characterized the Granger attitude in the controversy. The 
proceedings in the legislative session of 1879 made it evident 
that the fight was fairly on. A host of bills to restrict railroads 



622 POLITICAL SCIENCE QUARTERLY. [Vol. XIII. 

in their transportation charges was introduced. The railroad 
committees of the two houses held a joint session and, after a 
thorough examination of all the measures, made a majority 
report, recommending that consideration of railroad legislation 
be indefinitely postponed. They insisted that the legislation 
proposed could not accomplish the intended purpose, and that 
the best interests of the state demanded that no action should 
be taken at that time. 1 

The first blow at the corporations was struck in the passage 
of a statute entitled : " An act to fix a maximum standard of 
freight charges on railroads, and to prevent unjust discrimina- 
tions therein or secret rates, rebates or drawbacks therefor," 
approved February 28, 1881. 2 This law provided that every 
railroad corporation should give to all persons reasonable and 
equal terms and facilities for transportation and terminal han- 
dling. Secret rates, rebates, drawbacks and all undue advan- 
tages were forbidden. No company was permitted to charge 
for any specific distance a greater sum than it demanded for a 
greater distance. The maximum tariffs allowed were the rates 
charged on the first day of November, 1880, as shown by the 
published schedules of the companies. These were the lowest 
average rates that had been promulgated by the railroads up to 
that time. They differed somewhat on the various lines ; but 
the classification was substantially the same, and the variation 
in charges for short or moderate distances was not considerable. 
This form of control, through maximum rates prescribed directly 
by the legislature, was not decided upon without a struggle. 
The railroad committee of the Senate had in its report argued 
strongly against the plan, insisting that it was unwise and 
impracticable for the state to assume the control of railroad 
tariffs ; that an arbitrary schedule would operate disastrously 
against the weaker roads; and that in the existing industrial 
condition of the state no legislation should be enacted that 
would check the increase of railroad facilities. The committee 
had recommended the commissioner system, and had intimated 

1 Senate Journal, Fifteenth Session, 1879, p. 444. 

2 Chapter 68, Laws of 1881. 
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that many of the charges against railroad management were 
due either to ignorance or to the desire to win political prestige 
through opposition to monopolies. 

The farmers of Nebraska had not learned wisdom from the 
experiences of the agriculturists in Iowa and in other North- 
western states. We can explain the passage of this statute 
only by assuming that its promoters accepted without question 
the contentions of their eastern brethren, who argued that the 
maximum rate laws passed in Iowa, in Minnesota, in Illinois 
and in Wisconsin, in the early seventies, had not been accorded 
a fair trial; that the railroads had willfully disobeyed them and 
had misrepresented their workings to the people; that if the 
railroads had accepted this legislation in the proper spirit and 
had put the rates into effect upon their lines, they would have 
found them amply remunerative and much more satisfactory 
than the destructive discriminating rates which had been pre- 
viously in force. If the farmers of Nebraska expected to be 
more successful in their experiment than those who had previ- 
ously attempted regulation on this plan, they were doomed to 
disappointment. Difficulty was experienced in making the new 
law effective. There was no body whose duty it was to see 
that the rates were not exceeded, and no tribunal before which 
complaints could be taken and redress secured. The courts 
were too slow in action to be effective in matters of this kind. 
Furthermore, it was not enough to wait until the law had been 
violated and then to take proceedings against the violator : a 
body was needed that would be able to prevent as well as to 
cure. The law was hardly upon the statute book before pro- 
tests began to be heard. The railroads were charged with 
attempts to evade the law by changes of classification and to 
prejudice the business men of the state against the act as the 
cause of higher freights. 

The subject received extended consideration in the legisla- 
tive session of 1883. The people had driven the entering 
wedge of control in the passage of the law of 1881. They 
were enjoying the sense of power which their success had 
given them, and a further move in this direction seemed to 
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them both easy and natural. Moreover, circumstances had 
conspired to increase the number of the discontented in the 
state and to swell the ranks of the anti-railroad forces. 
Population had poured into Nebraska in the later seventies 
and the early eighties, and had pushed into the sub-arid belt 
to the west, not appreciating the difference in character of 
this region from that of the Missouri valley. 1 A few years 
of unusual rainfall encouraged them to expect good crops of 
wheat and corn regularly. But as time went on and the 
droughts usual to this section again began to prevail, large 
numbers were compelled to abandon their holdings and seek 
homes elsewhere. Only such as were able intelligently to com- 
bine cattle and sheep husbandry with small fields of grain 
could remain and make a living. Seeking some cause for their 
misfortunes other than poor judgment and ignorance of scien- 
tific methods of agriculture, these farmers were inclined to hold 
the railroads responsible for their unfortunate condition, and 
they united with the farmers of the eastern section of the state 
in demands for more vigorous control of the railroad monopoly. 
The governor, in his message at this session of 1883, urged the 
establishment of the commissioner system of control, insisting 
that it was the best method of dealing with the problem that had 
yet been devised and that it was growing steadily in popular 
favor. Bills embodying all forms of control were introduced, 
including one to strengthen the law of 1 881, and propositions 
appeared for commissions with different degrees of authority. 
The commission idea seemed to be in favor with the railroad 
committees of both houses ; and a bill providing for the estab- 
lishment of rates by such a body reached the conference stage 
and was reported back favorably by a majority of the commit- 
tee, but failed to pass in either house. The first few days of 
the legislative session of 1885 saw the introduction of a batch 
of railroad bills of every description. Governor Dawes, in his 
message, expressed it as his belief that " the relief demanded 
is to be had through a board of commissioners properly consti- 
tuted and clothed with power to arbitrate and decide between 
1 Smalley, in The Forum, XXI, 488. 
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the people and the railroads upon existing matters of dif- 
ference." The unsatisfactory measure finally passed, which 
created a commission without the rate-making power, was a 
compromise, and was plainly the only proposition that could 
secure sufficient support to be enacted into law. Those who 
stood for a strong commission were obliged to yield a part of 
their plan to secure the support of the radicals who advocated 
the reenactment of the law of 1881 with strengthening clauses. 1 
Many considered the constitutionality of the commission system 
doubtful, and were strengthened in their opposition by the fact 
that their constituencies had expressed themselves against the 
plan in the election of the previous fall. A constitutional 
amendment, providing for a board of railroad commissioners 
elected by popular suffrage, had been submitted to the people, 
but had been defeated by a vote of two to one. 2 

The law of 1885, 3 based upon the Iowa law of 1878, created 
a commission charged with the duty of making the law of 1881 
effective. The board was to consist of the attorney-general, 
the secretary of state and the auditor of public accounts, each 
of whom had the power to appoint one secretary to assist the 
board in the performance of its duties. These secretaries were 
granted the same power of investigation that the members of 
the board enjoyed, final decision to rest with the board. It 
was the evident intention of the legislature that the secretaries 
should be men experienced in railroad matters and that the 

1 The following is an example of the manner in which the more radical anti- 
monopolists expressed themselves against railroads. It is the explanation by a 
member of the House of his vote in opposition to the law of 188s. " Senate 
File No. 187 creates a syndicate of tax-eating sinecure clerks, draped with the 
livery of righteousness that they may the more effectually serve the devil. It is 
the uncanny spawn of a mesalliance between unsophisticated virtue and presump- 
tuous hypocrisy." 

2 Section 26 of the constitution of the state declares that " No other excu- 
tive state office shall be continued or created, and the duties now devolving upon 
officers not provided for by this constitution shall be performed by the officers 
herein created." The supreme court of the state decided in the January term of 
1884 that the legislature had no power under the constitution to create railroad 
commissioners. The supervision of railroads by a commission would be proper, 
but the power must be conferred on executive officers already existing. — 15 
Nebraska, 679. 8 Chapter 65, Laws of 1885, approved March 5, 1885. 
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burden of the work should fall upon them. In this way the 
state officers would not be overburdened by the addition of 
these new duties; and at the same time a more or less inde- 
pendent commission would be created without a violation of 
the state constitution. The board was given power to inquire 
into the conduct and management of railroads, to issue sub- 
poenas, to administer oaths and to examine under oath with 
the same power to enforce obedience as pertains to courts of 
law. The railroads were required to make reports annually to 
the board, and these reports were to be submitted to the gov- 
ernor. Each report was to contain (in addition to the usual 
information about capital stock, cash value, operating expenses 
and earnings) schedules of the rates of freight and of passen- 
ger fares in force on the road. The commission was empowered 
to entertain complaints of any character against the roads, 
including charges of unreasonable rates and discriminations ; 
and the courts could be called in to enforce decisions of the 
board, if the complaints proved to be well founded after fair 
hearing. The commission was in existence only two years — 
too short a time to establish a definite policy. Nevertheless, 
it investigated a great many complaints, formal and informal, 
proceeding always on the principle that the board should be an 
easy means of communication between shippers and carriers. 

One feature of its history is worth noting — the interpretation 
of the long and short haul provision of the law of 1881. This 
section read as follows : " No railroad company shall demand, 
charge, collect or receive for such transportation for any spe- 
cific distance, a greater sum than it demands, charges, collects 
or receives for a greater distance." This clause the board 
accepted in its literal meaning, holding that 

a company cannot charge for a specific distance anywhere on its 
line in Nebraska a greater sum per unit than it charges for a greater 
distance anywhere in the state, no matter from what point or station 
the freight originates, or to what points or stations it is delivered, on 
the same class of freights. 1 

1 Report of the Board of Railroad Commissioners, 1886, p. 30. See also pp. 
38, 48, 87-93 °* tne same report. The same question arose in Kansas in the first 



No. 4.] RAILROAD CONTROL IN NEBRASKA. 627 

The effect of this interpretation was totally to disregard dis- 
similarity of conditions and to establish a uniform mileage 
rate. It is hardly conceivable that the people who sought the 
advantages of competitive rates could have intended that this 
section should be so interpreted. Under the existing condition 
of industry and commerce, it may have been a matter of little 
consequence whether special rates were prohibited by law ; for 
most of the products were shipped out of the state on rates 
over which the board had no control. It is natural to suppose, 
however, that the legislators had in mind the probable future 
development of the state. The absurdity of the principle 
would have been readily appreciated if it had been applied 
to interstate commerce. While the commission undoubtedly 
accomplished some good during its short life, in acting as an 
arbiter between the people and the railroads, it lacked the 
power to carry out the primary demand of the people — the 
reduction of rates. The commission took the position that, so 
long as the law of 1881 remained in force, it was not justi- 
fied in declaring rates below this maximum to be unreasonable 
or extortionate. The railroads did not exceed this limit after 
the establishment of the commission. The average rates for 
local transportation were, in fact, below the limit ; but the popu- 
lation had greatly increased since 1881, and the traffic had 
grown correspondingly. It was the opinion of the commission 
that the railroads could in 1886 carry freight at a profit under 
lower rates than the law of 1881 prescribed. It therefore 
asked for the power to prescribe maximum rates that would be 
suitable to existing industrial conditions. 

This request met with a ready response. By the opening of 
the legislative session of 1887, a majority of the people had 
become convinced that the law of 1885 was unsatisfactory and 
must be either amended or repealed. The struggle over meth- 
ods of control was waged by the extremists of both sides : the 
issue was between those who advocated maximum rates pre- 

year of the history of the commission of that state, and was interpreted in the 
opposite manner. See First Report of the Kansas Board of Railroad Commis- 
sioners, 1883, p. 27. 
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scribed directly by the legislature and those who were in favor 
of permitting the railroads to make their own rates, limited only 
as to illegal practices by a commission of the advisory type. It 
was the desire of both factions to avoid a repetition of the experi- 
ence of the previous two years. The outcome was the passage of 
the law, approved March 31, 1887, which created the Board of 
Transportation. This board was to consist of eight members, 
five of whom were state officers — the attorney-general, the 
secretary of state, the auditor of public accounts, the state 
treasurer and the commissioner of public lands and buildings. 
The membership of the board was completed through the 
appointment by these members of three secretaries, who were 
empowered in all matters of examination and investigation to 
perform the duties prescribed for the board itself. With the 
increase of the number of members elected by popular suffrage, 
the advocates of the plan hoped to make the board more nearly 
an expression of the people's will. In this way they thought 
they would be able to shift the struggle which they had been 
waging against the roads for a reduction of rates to the shoul- 
ders of a small body that could reasonably be expected to bring 
the fight to a speedy and successful conclusion. This measure 
was based on the Interstate Commerce Act, and many of its 
provisions were adopted from that statute without change. By 
its provisions all charges for transportation were to be reason- 
able and just, and all forms of discrimination were prohibited. 
The long and short haul and the pooling clauses of the Interstate 
Commerce Act were incorporated entire. The companies were 
required to publish schedules of rates which were to be their 
maximum charges for transportation, and no advance could be 
made on these rates without ten days' notice. Annual reports 
containing complete statements of the condition of the roads 
were required. The procedure in cases of violation of law was 
the usual one. The complaint was first to be presented to the 
board by brief petition, which was to be forwarded to the com- 
pany complained of. Should the complaint prove to be well 
founded, the board was to make a thorough investigation in 
such manner as it saw fit. Its finding, with a recommenda- 
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tion, was to be forwarded to the carrier ; and if the carrier 
refused to obey, the procedure was to be by petition in a court 
of equity, the findings of the board to be prima facie evidence 
of all the facts found. Provision was made for hearings to 
investigate all questions of neglect of duty and violation of 
law. Witnesses could be subpoenaed and books and papers 
produced ; and in cases of disobedience suits could be insti- 
tuted by the attorney-general or a county attorney, who could 
apply to a district court or to the supreme court for a writ of 
mandamus. 

Question at once arose as to the power of the board to 
declare rates unreasonable and to establish reasonable rates. 
The official determination of this question was made possible 
by a case which arose soon after the board entered upon its 
duties. On July 6, 1887, the Lincoln Board of Trade and 
Freight Bureau filed a complaint against the Fremont, Elkhorn 
and Missouri Valley Railroad Company, charging the corpora- 
tion with discrimination in freight rates against Lincoln and 
other points in the state. The matter was regarded as impor- 
tant, and all the railroads operating in the state were invited to 
be present at the hearing. Much evidence was taken, and the 
question of the board's jurisdiction was discussed. It was 
shown that, before this statute was passed, shippers had enjoyed 
the privilege of appeal to the courts for the determination of 
the reasonableness of a rate charged in a given case after the 
rate had been paid, the railroad being limited to the maximum 
rates prescribed by the legislature in the statute of 1881. The 
evident intent of the act of 1887 was to furnish the shippers 
a more expeditious and less expensive remedy, and to create a 
control more efficient in its general scope and character. It was 
conceded by all the railroads that the board had the right to de- 
clare rates unjust and unreasonable. The board held, however, 
that the statute conferred power to determine the extent of the 
injustice and unreasonableness. The outcome of the investi- 
gation was the promulgation by the board of an elaborate 
schedule of local maximum rates to which the defendant was 
ordered to conform. The reduction provided by this schedule 
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amounted to a general average of 33^ per cent, and was said to 
be the most sweeping and far-reaching reduction ever made 
by any board of railroad commissioners in the United States. 
The defendant refused to obey the order of the board, and an 
application for a writ of mandamus was made to the Supreme 
Court of Nebraska. The court reviewed the finding of the 
board, upheld its authority to make just and reasonable rates, 
and held that the new schedule was reasonable and should 
be enforced. 1 Meanwhile the railroads, realizing that the 
enforcement of these rates in Nebraska would mean a corre- 
sponding reduction in the states to the west, proposed a 
compromise. The principal railroads of the state, the Burling- 
ton and Missouri River, the Fremont, Elkhorn and Missouri 
Valley, the Union Pacific and the Missouri Pacific, agreed to 
lower their important rates on interstate shipments — on coal 
from Chicago to Nebraska points, on grain from Nebraska to 
Chicago and common points, and on lumber from eastern and 
northeastern points to Nebraska stations — in return for a 
distance tariff to be operative on all Nebraskan roads. The 
proposition was accepted ; and the compromise tariff, which was 
neither so high as the maximum schedule of 1881 nor so low 
as that issued by the board, was put into effect November 1, 
1887. This tariff, with the exception of a few reductions since 
made by the board, has been maintained up to the present time 
without change. 

The board had used its power over local rates to compel a 
lowering of the through rates which were vital to Nebraska's 
industrial advancement ; but that the real service performed by 
the board in compelling a reduction of interstate rates was not 
appreciated by many of the people, was evident as soon as the 
legislature had assembled in 1889. The board was required by 
resolution to submit to the Senate a comparative statement of 
freight rates in effect on the railroads in Nebraska. It was 
pointed out, as soon as the statistics were before this body, that 
the rates were far in excess of those charged in Iowa and 
Illinois, and that this operated as an unjust discrimination 

1 35 N. W. Reporter, 1 18. 



No. 4-] RAILROAD CONTROL IN NEBRASKA. 63 1 

against farmers, graziers, manufacturers and merchants of 
Nebraska. The general narrowing of profits and the increase 
of mortgage indebtedness were dwelt upon, and it was implied 
that the railroads were in part responsible. " There are two 
classes of men," it was said, "who seem above the reach of ad- 
verse financial fortune — money lenders and railroad owners." 1 
It is significant that these charges were made in the same resolu- 
tion in which the legislature was asked to memorialize Congress 
for an increase in the circulating medium. No railroad legis- 
lation was enacted at this session; but it was clear that trouble 
was brewing and that the radical faction could not be restrained 
much longer. 

The board, appreciating how general was the discontent 
throughout the state with the existing rates, invited all inter- 
ested in the question of reasonable freight tariffs to attend a 
public meeting on May 21, 1890. Although the invitation was 
given general publicity through the press of the state, there 
appeared on the day appointed very few citizens to voice the 
sentiment which had been the occasion of the meeting. Repre- 
sentatives of the Lincoln and Hastings boards of trade were 
almost the only representatives of the people who came to assist 
the board in substantiating or disproving the assertions of news- 
papers and individuals that the existing maximum rates were 
exorbitant in relation to the cost values of the roads. Railroad 
managers and counsel appeared to defend the prevailing rates. 
It is, of course, possible that people hesitated to testify openly 
for fear of railroad oppression. It may be that they felt that 
the board was predisposed to favor the corporations, and that 
no testimony which they could offer would carry any weight. 
The general feeling at the meeting seemed to be that the 
agitation was the work of demagogues, who could not substan- 
tiate their charges if they would. The evidence offered seemed 
to disprove the existence of unreasonable rates and railroad 
extortion. It was the opinion of the secretaries that a large 
part of the Nebraska mileage was in a condition demanding 
considerable annual expenditures to meet the requirements of a 

1 Senate Journal, 1889, p. 200. 



632 POLITICAL SCIENCE QUARTERLY. [Vol. XIII. 

rapidly increasing volume of business. Provisions for securing 
the safety of the travelling public, for improving the channels 
of commerce and for granting to all equal facilities and the 
greatest accommodations, were regarded by them as more in 
accord with the purpose of sovereign regulation and control 
than strict adherence to charges affording no more than a low 
rate of income on railway investments. They concluded that 
five to six per cent per annum was a reasonable rate of earn- 
ings, and that seven per cent would not be extortionate for the 
period intervening between the time of beginning operations 
on a newly constructed road in a partially developed country 
and the time when an increase of traffic to a point some- 
where near the road's capacity had brought it to first-class 
condition. 1 

The secretaries were instructed by the board to secure from 
the Nebraska roads sworn statements of the detailed cost of lines 
and betterments and of the annual gross earnings, operating 
expenses and taxes, for the years 1886 to 1889 inclusive, dis- 
tributed as to freight, passenger and other sources. The com- 
panies from which the information was asked were the Fremont, 
Elkhorn and Missouri Valley, the Chicago, St. Paul, Minne- 
apolis and Omaha, and the Burlington and Missouri River in 
Nebraska. Of the Union Pacific only such information was 
requested as related to its proprietary and leased lines, 

it being obvious to all persons in any way acquainted with the 
iniquitous robberies perpetrated by the builders of that road, that no 
figures of the earnings and operating expenses of that part of the 
road in Nebraska could possibly be ascertained. The large extent of 
the system, lying as it does in valleys, through and over mountains, 
and across great stretches of undeveloped country, is productive of 
so many varying conditions of traffic, expense and earnings, that an 
apportionment of these items between certain divisions of the road 
separated by merely imaginary lines, is an utter impossibility. 

This information, with possibly one exception, was given 
without apparent unwillingness. Upon the basis of the sworn 
statements of the roads as to cost and earnings, the board con- 

1 Report, 1890, p. 115. 
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eluded that, from the standpoint of reasonableness of rates to 
both shipper and carrier, a reduction of the existing schedule 
of maximum rates was not advisable. It declared that the 
difficulty with the existing state of affairs was to be found in 
over-building ; that a third less mileage would afford equally 
well the accommodation required by the public ; that with such 
a reduction in mileage there would be some fifteen millions less 
capital demanding of the public an income, and that rates 
might be reduced accordingly ; but that it appeared doubtful 
whether any community possessed of these roads would be 
willing to surrender them for the advantage of lower rates. 1 
The investigation thus resulted in a decision to do nothing; and 
this could hardly be expected to satisfy the radicals. The leader- 
ship in the fight for more vigorous control was assumed by 
the People's or Independent party, organized in July 1890 by 
the consolidation of the State Grange, the Farmers' Alliance 
and the Knights of Labor. The orators of this party insisted 
that the existing rates were ruinous to the farming inter- 
ests ; that the railroad system, as managed, was a system of 
spoliation and robbery ; and that the enormous bonded debt 
of these corporations at fictitious valuations was absorbing the 
substance of the people in the interest of the millionaires. 2 
On May 24, 1890, Governor Thayer issued a proclamation, 
calling a special session of the legislature and proposing among 
the subjects for legislation the establishment of maximum 
freight rates and the abolition of the state board 01 transpor- 
tation. Opposition from his own party and doubt as to the 
legality of the session, however, led to the revocation of the 
proclamation. 

Governor Boyd's message to the legislature of 1891 recog- 
nized that the railroad question would be one of the most 
important subjects of discussion during the session. The gov- 
ernor favored a constitutional amendment which should create a 

1 See comparative table of freight rates for the Western states and rates from 
Chicago to Nebraska points for ten years. — Report of 1890, p. 183. 

2 See platform of the party, adopted in convention July 29, 1890, in Appleton's 
Cyclopaedia for 1890 under " Nebraska." 
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non-partisan commission with power to prescribe rates, and he 
declared that the existing commission possessed that power 
but had never exercised it. He urged that, if the legislature 
thought it advisable again to undertake to establish rates, it 
should confine its interference to a limited number of commodi- 
ties in carload lots. The legislature, which was in control 
of the Independents, disregarded this advice and prepared an 
elaborate bill which reduced the rates then in existence to an 
extent varying from 40 to 60 per cent. Bitterness of feeling 
reached its climax in the discussion of this measure. The 
Independents were accused of advocating the bill merely to 
promote partisan ends, and the supporters of a more conserva- 
tive policy were charged with receiving bribes from the roads. 
The bill passed the House easily, for the Populists had there 
a working majority, but it caused a deadlock for three days in 
the Senate. It finally reached the governor, and was returned 
without his signature on the day before the close of the 
session. He insisted that, if the rates prescribed in this bill 
were enforced, they would bankrupt every road in the state. 
These rates were based upon the lowest rates in force in 
Iowa; but the Iowa rates were fixed by a commission, and 
were therefore capable of change, while these were inflexi- 
ble. The advocates of the measure failed to take into 
account the fact that Iowa had nearly double the acreage 
in cultivation, 1 and almost twice the population, with only 
about two-thirds the extent of territory and less than double 
the railroad mileage. The governor stated that he had received 
letters and petitions from all sections of the state and from men 
of all classes and conditions ; and that those who represented 
and controlled the commercial, manufacturing, financial and 



1 1890. 


Iowa. 


Nebraska. 


Number of acres of improved land 


25,428,899 


15,247,705 


Population 


1,911,896 


1,058,910 


Area, square miles 


56,025 


77.510 


Mileage 


8,602 


5.300 


Tonnage (estimated in Nebraska) 


18,832,966 


6,700,000 


Inhabitants per square mile 


34-1 


13-7 


Square miles of territory to mile of railroad 


6.5 


14.6 
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industrial interests and those who had given the question close 
study, were nearly unanimous in opposition to the measure. 
The bill was passed over the governor's veto in the House but 
failed in the Senate. 

The check received by the Populists served only to infuriate 
them and to increase the bitterness of their attacks and the 
intemperance of their language. The board determined to 
make another and more thorough investigation of the entire 
question ; for it was impossible to believe that this persistent 
denunciation could be purely factious, and that no basis existed 
for the complaints so generally made. Accordingly, three 
public meetings were held during August, 1891, in different 
parts of the state. Invitations to the general public were 
extensively circulated in the papers of the state; and special 
invitations were sent to prominent men interested. At 
these meetings the advocates of lower local rates were the 
manufacturers and jobbers of the cities, who hoped to build up a 
local trade such as Iowa enjoyed. The railroads contended that 
Nebraska was primarily an agricultural state and that, in order 
to maintain the prosperity of the producers, it was necessary to 
offer low through rates on grain shipped out of the state and 
on manufactures carried in. The local rate, they said, was a 
matter of less importance. The few farmers present at the hear- 
ings supported, almost without exception, the contentions of the 
railroads. No complaint whatever was made in any of these 
meetings of the interstate rates on grain, live stock or coal. 1 

A careful review of the evidence was presented by the secre- 
taries in the following September. They called attention to the 
very obvious fact that a low rate for the long haul was the life 
of Nebraska business ; that a large proportion of the industrial 
element of the state was agricultural ; that of all freight paid 
on all articles bought and sold in a whole year's transactions 
of the ordinary farmer, the short haul freight was only one- 
quarter of one per cent. Seventy per cent of all the commerce 
of the state consisted in grain, coal, lumber, live stock and 
meat products, while less than one per cent of the grain, coal 
1 See tables of freight traffic movement in Report of 1892, p. 203. 
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and lumber traffic was local business, because the state had 
no forests or mines and there was small local demand for 
grain shipped by rail. The principal argument against the 
reduction of local rates was not based on the expected effect 
upon railroad earnings in Nebraska, for the Nebraska business 
was mainly interstate, but on the expectation that a demand 
would immediately arise for a similar reduction in rates in the 
states to the west of Nebraska, where sparse settlement and 
light tonnage required higher rates and where local distributary 
rates were of more importance. Such a reduction, it was con- 
tended, would react to produce an increase in interstate rates. 
The report demonstrated statistically that the local rates in 
force in Nebraska were as low as those of other states similarly 
situated ; that the coal rates of Nebraska were lower than those 
of any other Western state ; that the rate on wheat shipped for 
milling purposes compared very favorably with the Iowa rate ; 
that the rate on live stock to the markets of Lincoln and 
Omaha was lower than the local distance rate and as favorable 
as that of Iowa ; that all of the grain went out of the state on a 
rate which was far better than Iowa enjoyed, as was shown by 
the complaints of the Iowa farmers. The board discussed this 
report carefully and, not content with accepting the statements 
of the railroads as to the original cost of their lines and the 
amount of stock and bonds issued, made careful computations 
as to the actual value of railroad property. It reached the 
conclusion that the rates could not be reduced without serious 
injury to both the shipping and the producing class. It said, 
however : 

Should conditions change so that railroad investments could be 
made to pay more than a fair percentage on actual values, then it 
would be not only right but exceedingly fit that a general reduction 
be made ; nor would this board hesitate to so order and enforce 
such an order with all the means at its command. 

The message of Governor Boyd to the legislature of 1893 
defended his veto of the law of 1891. For this veto he had 
been denounced by the Populists, and had been charged with 
perpetrating an outrage in the interest of the railroads. He 
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stated that a year after his veto he had secured by correspond- 
ence the views of every member of the legislature, with the 
purpose of calling an extra session if he found a majority dis- 
posed to less radical action ; but that, from the replies he received, 
he became convinced that a moderate measure of reduction such 
as he could approve could not pass. He renewed his recom- 
mendation for an elective commission that should be directly 
responsible to the people ; and the same plan was advocated by 
his successor, Governor Crounse. An amendment providing 
for the execution of such a plan had, however, failed to receive 
the requisite vote in the election of the previous fall, because 
of the opposition of the Populists ; and this party held the 
balance of power in the session of 1893. All measures sub- 
mitted during this session for moderate control of railroads 
were promptly voted down. Arguments proving that the effect 
of a sweeping reduction in rates would be to raise interstate 
rates, to stop railroad building and to throw men out of employ- 
ment, were contemptuously cast aside as railroad buncombe ; 
and the remonstrance of twenty thousand railroad employees 
was wholly disregarded. The Populists combined with the 
Democrats and passed the measure known as the Newberry 
maximum rate law, which has recently been a subject of 
adjudication by the supreme court. 

We may pause here for a moment to consider the causes 
of this suddenly developed hostility to railroads in Nebraska. 
Though the opposition had been increasing steadily in its bitter- 
ness since the early eighties, it had but recently acquired the 
momentum which enabled it to carry its projects to a successful 
culmination. In the first place, there is to be noted the devel- 
opment of a public sentiment favoring free coinage of silver 
and government ownership and operation of natural monopolies 
and of quasi-public works, and protesting against the growing 
power of the courts. With the organization of a party pledged 
to these principles, the political agitator has come to the front ; 
and he has succeeded, by the very force of his enthusiasm and 
intemperance, in exerting a tremendous influence upon the farm- 
ing community. He has had no difficulty in making the farmers 
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believe that the railroads are their natural enemies and are 
exploiting the producing classes for the purpose of increasing 
their revenues. All this, however, is only on the surface. 
This economic discontent is due — in part, at least — to some 
underlying causes which have materially lightened the labors of 
the agitator. The farmers have suffered severely from crop 
disasters, the western part of the state being especially subject 
to drought. Since 1890, largely as the result of effective for- 
eign competition, there has been a steady fall in the prices of 
farm products. This situation has been the more serious because 
the farmers have been unable to meet it by lowering the cost of 
production. The burden of mortgage indebtedness has become 
heavier, and the number of mortgage foreclosures has increased. 
The farmers have been easily persuaded to believe that the 
railroads are responsible for their unfortunate condition — that 
they are so far from the market as to be unable to make a 
profit after paying the cost of transportation on their products. 
The farmers of Nebraska have complained especially because 
the railroads have granted the producers of Iowa better rates 
than they have enjoyed ; and the radical measures already con- 
sidered were framed with the idea of introducing the Iowa 
rates into Nebraska. But these farmers have failed to realize 
the part that tonnage must play in the determination of rates. 
The larger population of Iowa, resulting in heavier tonnage, 
has made a lower rate possible there. Moreover, the hauling 
of empty cars, in which the cost of motive power is practically 
the same as when the cars are loaded, has formed a larger part 
of the tonnage in Nebraska than in Iowa. The shippers must 
expect to share the increased cost of transportation resulting 
from temporarily limited tonnage during the transitory stage, in 
order that they may profit by the lower rates when the state 
has reached a stage of more complete industrial development. 

The Newberry maximum rate law, approved April 12, 

1893, 1 was a reenactment, in a somewhat modified form, of the 

act which had failed of executive approval in 189 1. It laid 

down an extended classification of freight, which was different 

1 Laws of 1893, chapter 24, p. 164. 
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from that in use on the roads west of Chicago at the time; and 
it prescribed a detailed schedule of maximum charges, which 
reduced the rates in force by an average of 29^ per cent. Such 
roads as had been built after January 1, 1889, were to be 
exempt from the provisions of the act until December 31, 1899. 
Unique and wholly indefensible was the provision which was 
supposed to grant relief to roads that found the rates burden- 
some. Any road which felt that the tariff was unreasonable 
could make application to the supreme court of the state ; 
and if this body was satisfied that the rates, so far as they 
applied to the railroad company petitioning, were unjust, it 
might direct the board of transportation to permit the road 
to raise its rates in the discretion of the board, provided that 
the new tariff should not exceed that in force on January 1, 
1893, when the law went into effect. Nothing can be said in 
favor of this attempt to force executive duties upon the supreme 
court. The railroads had always had the right to proceed by 
injunction in a court of equity when rates were unreasonably 
low, and this gave them no added security; nor was it a method 
which they were likely to employ to obtain relief. Further, it 
practically deprived the board of all discretion in the adjudica- 
tion of rate questions, and thus removed the principal reason 
for the existence of this body. The only freedom of action 
with which the legislature ventured to intrust the commission 
was that of lowering rates or changing the classification so 
that it would reduce rates, but it could not raise rates above 
the maximum fixed by the statute. For violations of the stat- 
ute, penalties were prescribed which, in addition to liability to 
individuals for damages, included fines that ranged from $1000 
to $2 5,000. 

This law was to have taken effect on the first of August, 
1893. During the latter part of July, however, suits were 
instituted in the Circuit Court of the United States for the 
district of Nebraska, by the stockholders of the Chicago and 
Northwestern, Union Pacific, Chicago, Burlington and Quincy, 
Missouri Pacific, and Chicago, Rock Island and Pacific, against 
the railroad companies and the board to prevent the rates from 
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becoming operative. A temporary injunction was granted in 
each case. The cases were argued in June, 1894, at Omaha, 
before Justice Brewer of the United States Supreme Court with 
Judge Dundy as associate. Decision was rendered in Novem- 
ber. The main question at issue was the reasonableness of the 
rates prescribed by the legislature. Justice Brewer recognized 
the difficulty of determining a test for reasonableness. A rea- 
sonable percentage on the investment, said he, is not always 
an accurate test ; for investment may include " injudicious con- 
tracts, poor engineering, unusually high cost of material, 
rascality on the part of those engaged in the construction or 
management of the property," and may be far in excess of the 
actual value of the property. Actual value of property is a 
good test, but this is not always easy to determine. 

There is [he concluded] no hard and fast test which can be laid 
down to determine in all cases whether the rates prescribed by the 
railroads are just and reasonable. . . . Obviously, however, the 
effect of the reduction upon the earnings is the first and principal 
matter to be considered. 

The matter was complicated by the fact that the companies 
were doing interstate as well as local business. The rule laid 
down by Justice Brewer was as follows : 

We must ascertain what it costs to carry this local freight — 
what the receipts have been therefrom, and what reduction will be 
made in such receipts by the application of this act ; and then we 
must take such proportion of the gross investment in the roads as 
the present earnings from local freights bear to the total earnings of 
the roads. From these computations we may see whether the reduc- 
tion made by this act in the local freights, if applied to all the com- 
pany's business, would leave any compensation to the owners, and if 
so, how much. 

With this rule as a guide, he examined the statistics presented 
in the testimony of the defendants by Mr. Dilworth, secretary 
of the board of transportation, showing tonnage, receipts and 
expenses of the roads operating in the state and estimates of 
the effect of the introduction of the new rates. He quoted 
Mr. Dilworth's statement that the new rates showed a reduction 
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of 29^ per cent from those previously in force ; pointed out the 
fact that the year 1892, upon which estimates were based, was 
the most favorable of the three years for which figures were 
given ; and declared that a statutory and fixed tariff made no 
provision for the contingency of prostration of business, which 
had actually come upon the state since the passage of the 
statute under discussion. He maintained that a comparison of 
Iowa and Nebraska tariffs was of little value, unless all the 
elements that entered into the problem, such as relative popu- 
lation and tonnage, were presented ; and insisted that the 
reasonableness or unreasonableness of rates prescribed by a 
state must be determined without reference to the interstate 
business done by the carrier. The state of Nebraska, he said, 
could not legally require local freight business to be conducted 
at a loss, even if the company earned on its interstate business 
enough to give it just compensation in respect to its entire line 
and all its business, interstate and domestic. " If it would be 
unreasonable to reduce the total earnings of these roads 29^ per 
cent, it is, prima facie at least, equally unreasonable to so reduce 
any single fractional part of such earnings." After an exhaus- 
tive examination of all the data submitted, Justice Brewer con- 
cluded that, having regard to the existing condition of affairs in 
the state, the amount of business done over the roads and the 
probabilities of an early change in the volume, a reduction of 
29^ per cent in the rates for local freight was unjust and un- 
reasonable to the investors. The temporary injunctions were 
made permanent. The opinion ended with the following con- 
solatory statement for the defendants : 

It may be said, even if furnishing no reasonable remuneration 
to-day, the result might be different under an increase of business. 
That, of course, is possible ; and it may be that as the volume of 
business increases, the time will come when the rates fixed by this 
House Roll 33 will be reasonable and just. So, there should be 
entered as a proviso to the decrees, that leave is reserved to the 
defendants at any time that they are so advised, to move the court 
for a reinvestigation of the question of the reasonableness of these 
rates. 
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The board, believing that Justice Brewer had adopted a 
wrong method for the ascertainment of reasonable rates and 
desiring that a decision of this important question should be 
made by the court of final jurisdiction, appealed the case. It 
was argued before the Supreme Court of the United States 
March 4 and 5, 1896, and reargued April 5, 6 and 7, 1897. 
Decision was rendered March 7, 1898, and the opinion of the 
circuit court was affirmed. 1 

Despite the repeated assertions of the press to the contrary 
and the protests of the anti-railroad agitators as to the growing 
power of the courts, the opinion in this case contains no new 
principle whatever. To make this evident, and to put in clear 
light the position which the supreme court has steadily and 
consistently maintained, it will be necessary to review briefly 
the history of judicial decisions covering the relation of the 
state to railroads. The Granger cases in 1877 settled the 
right of the state to establish limitations upon the power of 
railroad companies to fix the prices at which they should 
carry passengers and freight. 2 There was no decision in these 
cases as to the extent of control, but only as to the right of 
control. The Railroad Commission case in 1886, while affirm- 
ing the previous decisions, plainly intimated that the right of 
control enjoyed by the state was limited. 3 Chief Justice 
Waite, who delivered the opinion, said : 

Under pretense of regulating fares and freights, the state cannot 
require a railroad corporation to carry persons or property without 
reward ; neither can it do that which in law amounts to a taking of 
private property for public use without just compensation or without 
due process of law. 

This limitation of the power of a state legislature was again 
asserted in Dow vs. Beidelman, two years later.* In this latter 
case the charges for transportation prescribed by the state were 

1 Smith vs. Ames, decided March 7, 1898. 

2 Munn vs. Illinois, 94 U. S. 113 ; C. B. & Q. vs. Iowa, 94 U. S. 115; Peik vs. 
C. & N. W. 94 U. S. 164. 

8 Stone vs. Farmers Loan and Trust Co., 116 U. S. 307. 
* 125 U. S. 680. See also Georgia Railroad and Banking Co. vs. Smith, 128 
U. S. 174. 
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upheld, the court stating that it had no means of determining 
that the rates fixed by the legislature were unreasonable, " if it 
would under any circumstances have the power." This last 
clause seems to indicate that the court foresaw the possibility 
of being obliged later to make thorough investigations for the 
purpose of determining reasonableness. 

Then came the Minnesota case of 1890, in which it was 
decided that, to be reasonable, rates must be remunerative, and 
that reasonableness- was eminently a judicial question requiring 
due process of law for its determination. 1 This case was new, 
in that it had no reference to rates prescribed directly by the 
legislature. A commission enjoying delegated powers had 
fixed the rates, and the state courts, holding that these rates 
were final, had refused to entertain an application from a rail- 
road company for a writ of mandamus. In Chicago and Grand 
Trunk vs. Wellman, in 1892, 2 it was made clear that the limit 
of judicial interference in the action of the state in matters of 
this kind was protection against unreasonable rates. The con- 
stitutionality of the law was the only question passed upon. 
Questions of fact were not discussed ; but the justice, in his 
opinion, took occasion to warn the court against declaring legis- 
lative acts unconstitutional upon agreed and general state- 
ments and without the fullest disclosure of all material facts. 
This can certainly be interpreted as an announcement of the 
intention of the court to investigate facts fully whenever neces- 
sary, although occasion for such action had not yet arisen. 

The first necessity for resort to this expedient arose in 
Reagan vs. Farmers Loan and Trust Co., in 1 894, 3 in which 
the court was called to decide upon the reasonableness of rates 
prescribed by the Texas railroad commission. Cost of road, 
value, amount of stock and bonds, earnings and operating ex- 
penses were all taken into account. The court enjoined the 
commission from putting the rates into effect, since they were 

» C. M. & St. P. Ry. Co. vs. Minnesota, 134 U. S. 418. 
2 143 U. S. 339. 

8 154 U. S. 362. See also St. Louis and San Francisco Railway Co. vs. Gill, 
156 U. S. 649. 
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so low as to amount to a deprivation of property without due 
process of law, but declared that it had no power to prescribe 
what was reasonable. Finally, in Covington and Lexington 
Turnpike Road Co. vs. Sandford in 1896, 1 the principle was 
reaffirmed, in no uncertain language, that the courts have power 
to inquire whether a body of rates prescribed by a legislature is 
unjust and unreasonable, such as to work a practical destruc- 
tion of rights of property, and, if found so to be, to restrain its 
operation on the ground that such legislation is not due process 
of law. 

The decision before us merely reaffirms the previous position 
of the court. Justice Harlan, who delivered the opinion, held 
that a state law, establishing rates for transportation by railroad 
that will deprive the carrier of just compensation, is repugnant 
to the Fourteenth Amendment, as depriving the carrier of 
his property without due process of law and denying to it 
the equal protection of the laws ; that, while the state may fix 
rates of transportation, the question whether the rates are 
so unreasonably low as to deprive the carrier of its property 
without such compensation, cannot be determined by state 
statute or regulations thereunder so conclusively that the 
matter may not become the subject of judicial inquiry. The 
court went beyond previous decisions in two particulars, but in 
neither respect were the underlying principles modified or ex- 
tended. In the first place, it examined more fully than any 
previous court had done tabulated statements of earnings, oper- 
ating expenses, tonnage and the like, for the purpose of satisfy- 
ing itself on the question of reasonableness. Furthermore, 
it attempted the difficult task of defining a reasonable rate. 
The court held that railroad rates should be fixed with refer- 
ence to the fair value of the property used and of the services 
rendered ; that they need not be calculated, on the one hand, 
merely to cover expenses, interest and dividends, nor should 
they be calculated, on the other, to realize profits upon an 
excessive valuation or a fictitious capitalization ; that the pub- 
lic have a right to be exempt from unreasonable exactions 

i 164 U. S. 578. 
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and that the interest of the corporation is not the sole test 
of the suitability of rates ; that a railroad corporation accepts 
its rights, privileges and franchises subject to the power of 
the government to protect the people by legislation against 
unreasonable charges by it, but cannot be required to use its 
property for the public without just compensation ; that to 
ascertain the value of any piece of railroad property, the cost of 
construction and improvements, the amount and value of its 
bonds and stock, its earning capacity and operating expenses 
are to be considered. The court stated, finally, that if industrial 
conditions should improve to such an extent as to admit of the 
application of the statute to the railroads without depriving 
them of just compensation, it would then be the duty of the 
lower court to discharge the injunction. 

Many of us may deplore the active part which in recent 
years the courts have played in the administrative control of 
railroads. We are to explain this activity, however, not by the 
assertion that the courts have encroached upon territory not 
their own, but by realizing that, with the rapid increase in rail- 
road facilities and with the increased number of attempts on 
the part of states to solve the problem of control, the defense 
of property rights, which has always been recognized as a legit- 
imate function of the courts, has come to assume more impor- 
tance among its list of duties. The court ably defends its 
position in the Nebraska case, in the following words : 

The idea that any legislature, state or federal, can conclusively 
determine for the people and for the courts that what it enacts in 
the form of law, or what it authorizes its agents to do, is consistent 
with the fundamental law, is in opposition to the theory of our insti- 
tutions. The duty rests on all courts, federal and state, when their 
jurisdiction is properly invoked, to see to it that no right secured by 
the supreme law of the land is impaired or destroyed by legislation. 
This function and duty of the judiciary distinguishes the American 
system from all other systems of government. The perpetuity of 
our institutions and the liberty which is enjoyed under them depend 
in no small degree upon the power given the judiciary to declare 
null and void all legislation that is clearly repugnant to the supreme 
law of the land. 
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As a consequence of this decision, the compromise tariff, which 
was put into operation November 1, 1887, is still in effect, 
subject to modification by the board of transportation. 

The duties of the board have been increased to some extent 
since the passage of the law of 1887. By an act approved 
April 9, 1891, the creation and regulation of public warehouses 
and all matters connected with the warehousing, shipping, 
weighing and inspection of grain were intrusted to the board 
of transportation. It was empowered to appoint all officers, 
except the chief grain inspectors ; to issue and revoke licenses 
and to fix salaries ; to estimate grades and to prescribe charges ; 
to inspect and to be responsible for the proper conduct of ware- 
houses ; and to punish all offenses. The law was defective in 
many particulars and has proved unsatisfactory in operation, but 
the legislature has thus far ignored the requests of the board 
for amendment. An act of July 10, 1897, gave the board au- 
thority to apply to all express, telegraph and telephone companies 
operating lines within the state the powers given it over rail- 
road companies. It was required to regulate the charges for 
transportation by express, for transmission of messages by 
telegraph or telephone and for rental of telephones, and to ex- 
ercise a general control over persons engaged in this business. 

It is well-nigh impossible to estimate so soon the value of the 
service which the board of transportation has performed to 
the state. To do this fairly it will be necessary to wait until 
the bitter antagonisms aroused by the struggle have in part at 
least disappeared. As is evident from the events of recent 
years, the board has failed to satisfy a considerable element of 
the people. Twice have the legislators made determined at- 
tempts to rob it of its powers, and both times they have met 
with defeat — once at the hands of the governor, and again 
through the adverse ruling of the supreme court. The severe 
and often wholly unwarranted attacks of this ultra-radical fac- 
tion can hardly be taken seriously as fair criticism of the board's 
policy. It seems to have been commendably conservative and 
always considerate of the interests of both shippers and carriers. 
It has recognized, as many another commission has not done, 
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that the interests of the people and the corporations are 
identical, and that an injury to one will inevitably react upon 
the other. It has settled satisfactorily a great number of 
controversies. Most of them, however, have been of minor 
importance ; for the fact that a very large proportion of 
Nebraska business is interstate in its character has limited 
seriously the usefulness of the commission. The unfortunate 
constitutional provision which makes it necessary to impose 
the duty of railroad control upon men already holding state 
office has been a serious impediment in the way of successful 
results. These officers are burdened with other duties and 
cannot give the subject the attention which it demands. They 
have left to the secretaries appointed by them, as it was no doubt 
the intention of the legislature that they should do, a large share 
of the labor and responsibility, and have retained only the 
power of final decision. This has divided responsibility and 
has without doubt served to increase the dissatisfaction of the 
people. Twice since 1890 has a proposed constitutional amend- 
ment, providing for a board of commissioners elected by pop- 
ular suffrage, been submitted to the people, but in neither in- 
stance did the proposition receive a majority of all the votes 
cast. An elective commission would undoubtedly be a great 
advance upon the present method, but it is doubtful whether it 
would accomplish all that is expected of it in allaying strife 
and settling controversies to the satisfaction of both parties. 
In its report for 1887, the board felicitates itself and the people 
on the fact that the railroads have gone out of politics. The 
experience of other states seems to indicate that the passage of 
the amendment proposed would be the means of bringing them 
back again, and in a way that would be more obnoxious than 
anything yet experienced. A commission appointed by the 
governor with the consent of the Senate, on grounds of fitness, 
without regard to party affiliations, is much to be preferred. 
The solution of the problem by the state of Nebraska will be 
watched with interest. 

Frank Haigh Dixon. 
Dartmouth College. 



